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COPYRIGHT AND RELATED RIGHTS

OFFICE IN KOSOVO (OCRR)

INTRODUCTION

Th Office of Copy-
eright and Related
Rights (OCRR) as an ad-
ministrative body, with the
Director as its head, estab-
lished and functioning un-
der the supervision of the
Minister of Culture, shall
have the following tasks:

developing and apply-
a.ing adequate strategy
and policy for the protec-
tion, exercise and enforce-
ment of copyright, related
rights and other rights in ac-
cordance with the interna-
tional obligations, national
legislation and the corre-
sponding national interests
of the Republic of Kosovo;

b collecting necessary
.information, carry-
ing out studies, and con-
sulting with governmen-
tal bodies, institutions, as
well as with the represen-
tatives of the interested
owners of rights and users;

submitting to the Gov-
C.ernment and/or other
governmental bodies pro-
posals where certain mea-
sures necessary forthe appli-



cations of the strategy and
policy mentioned above;
(d) preparing draft laws
and regulations concern-
ing the protection, exercise
and enforcement of copy-
right and related rights;

representing the Re-
e.public of Kosovo at
international and region-
al  organizations  deal-
ing with copyright, relat-
ed rights and other rights
protected by this Law;
festablishing and main-
.taining mutually ad-
vantageous cooperation
with  governmental offic-
es, agencies and research
institutions and other or-
ganizations of other coun-
tries dealing with copy-
right and related rights, in
accordance with the in-
tergovernmental policy of
the Republic of Kosovo;

in cooperation with

.the competent judi-
clal, administrative and
customs authorities - and
where necessary initiat-
ing proceedings for the
application  enforcement
measures - actively partic-

ipating in the fight against
infringements of rights
and, in particular, piracy;

h accrediting, and su-
.pervising the activi-
ties of, the collective man-
agement organizations;

1 promoting awareness of
I.governmental bodies, ju-
dicial, administrative and
other institutions, owners of
rights and users as well as
the general public, concern-
ing the importance and the
political, legal and practical
aspects of the protection,
exercise and enforcement of
copyright and related rights
through preparing and dis-
tributing information mate-
rials, organizing awareness
campaigns, and main-
taining active relationship
with the press and media.



W’ h in this context, one of the

I t OCRR's most significant tasks
is to encourage and support creativity in
the fields of culture and science through
the protection of copyright and related
rights. To this end raising public aware-
ness is of primary importance as people
need to understand that a) copyright is a
kind of property and as such it is neces-
sary to be respected and protected and b)
the importance of copyright is an essen-
tial tool that promotes culture and cre-
ativity benefiting society and the economy
of the country.

Since June 2011, the OCRR has gone a long way
contributing in the development of copyright and
related rights regime to modern international stan-
dards and also provide guidance and education to
the public.

More specifically the
OCRR has taken actions on:

Increasing advance in
the legislative frame-
work, particularly draft-
ed new legislation and
regulations in order to
implement the nation-
al legislation as well as
in order to achieve full
harmonization with
the EU legislation;

Organizing trainings
and education activi-
ties for the state offi-
cials that have compe-
tences in the field of
Copyright;

Organizing various ac-
tivities such as media
conferences; seminars;
awareness campaigns
including those online,
in order to raise aware-
ness and encourage
creativity and respect
for copyright and relat-
ed rights.

Licencing two col-
lective management
societies APIK in the
field of music and
VAPIK in the field of
audiovisual works and
working with licensed
societies and the users



on setting the general
tariffs for the use of
the copyrighted sub-
ject matter in the area
of broadcasting and
rebroadcasting.

Coordinating the ac-
tions against physical
and digital piracy, un-
dertaken by the Task
Force against Piracy,
as a result Kosovo is
no longer behind the
countries of the region
in fighting physical
piracy.

Working closely with
the national responsi-
ble institutions, namely
members of the Task
Force and the National
Council on Intellectual
Property in order to
strengthen the cooper-
ation;

Cooperating with sis-
ter offices in the region
and beyond. It is good
to mention the excel-
lent cooperation with
the Albanian Copyright
Office.

Establishing excellent
relations with repre-
sentatives of the EU
Office in Kosovo and
the projects supported
by the EU on strength-
ening the IPR system
in Kosovo.

This Handbook has been prepared and pub-
lished by OCRR. It presents an overview of the
rights granted to the rightholders, their func-
tionality and purpose, it analyses the subject
matter of the protection, as well as issues re-
lated to collective management and exploita-
tion, while it explains enforcement. The pur-
pose of the Handbook is to answer to basic
legal question related to the field and make
notions and concepts related to Copyright and
Related matters clear to users of copyrighted
works.

Small and Medium enterprises (SMEs) are spe-
cifically aimed by the present manual as SMEs
play a central role in the economy of Kosovo. A
special chapter is dedicated to SMEs. They are
a major source of entrepreneurial skills, inno-
vation and employment. They are confronted
with Copyright issues because they use copy-
right-protected works or because some of their
activities or products are under copyright pro-
tection. For instance, the software they use,
the content of their website, the manuals for
the function of their products, the catalogue
of their products, the promotional design of
them, all fall under copyright protection. SMEs
could be rightholders, or even authors in some
cases, producers or distributors of copyright
protected works.



DEFINING INTELLECTUAL
PROPERTY LAW

WHAT IS INTELLECTUAL PROPERTY?

Creations of the human mind are
protected by Intellectual Property
(IP) Law. The most important feature
of IP Law is that it confers a monop-
olistic power to the rightholders;
this means that the rightholders
have the right to exclude any third
party from using and exploiting the
protected creation of mind and
decide if and under which circum-
stances they will authorize the use
and exploitation of the work.

Often people confuse the notion
of IP Law with Copyright Law. In
reality, IP is the general legal term
used in the Law to describe Copy-
right Law and Industrial Property
Law. Copyright refers to artistic and
literary creations, while industrial
property includes trademarks, pat-
ents which are granted for inven-
tions, industrial designs (designs),
domain names, geographical in-
dications and Protected Designa-
tions of Origin (PDO), semiconduc-

tor product topographies and new
plant varieties. Commercial and in-
dustrial secrets, know-how and un-
fair competition are also considered
to be “satellite” right of Intellectual
Property rights, in the sense that al-
though they are not part of IP Law,
their subject matter is protected for
similar reasons.

IP rights (IPRs) are the rights grant-
ed by the legislator to the creators
of works, inventions, trademarks,
etc. to enable them to exploit their
creations exclusively (i.e. excluding
third parties who have not been
authorized for such use). IPRs, due
to their absolute and exclusive na-
ture, are very similar to ownership.
Their main feature and their main
difference with property is that in-
tellectual property rights (IPRs) are
intangible and this is the reason
they need to be treated differently
than tangible property



Schematically intellectual property law may be presented as follows:

In the present Handbook we will focus and analyse only Copyright.



UNDERSTANDING COPYRIGHT AND
RELATED RIGHTS

COPYRIGHT
WHAT IS COPYRIGHT?

Copyright is the protection granted to authors by the law giving them the right to control
their creative work. A copyright law is based on the conviction that the authors of creative
works deserve reasonable compensation and the right to control the use of their creations.

WHY DO WE NEED COPYRIGHT?

Copyright promotes the creation of works in the field of literature, art and science by attrib-
uting to authors absolute and exclusive rights on their works for limited time. But why is it
so important to attribute economic and moral rights to the author? The answer is that the
author must be rewarded for his/her work and people want the author to continue its cre-
ative activity. In the long term, it is the culture that is reinforced and-in the end- the citizens
of the country. At the same time, Copyright encourages investment in artistic creations.

At the same time Copyright has boundaries that guarantee that the public will have access
to works and will benefit from them.

Today, due to the fact that Copyright applies to works that affect innovation, it is considered
that the exclusive and absolute nature of Copyright encourages natural and legal persons
to invest to the creation of innovative works. At the same time, Copyright material, being a
property right, it is an asset to the proprietor.

SOME INTERESTING HISTORICAL INFORMATION

Historically, Copyright Law is linked with the technological progress. Indeed, technology has
contributed to the establishment of Copyright Law. In addition, in the theory of Copyright
Law the invention of typography is considered to be a milestone of the field as it lead to the
recognition of the so called “privileges” which were granted by the state authorities initially
to printers and publishers-booksellers and later to authors. The privileges, however, were in
addition to a mechanism of protection of the professional interests of the publishers, pri-
marily a mechanism of censorship.

The whole cultural and philosophical stream of this period, along with the technological
achievements, lead to the recognition of Copyright Law. Copyright Act of 1709 of the UK,
was the first Act ever introducing Copyright Law in the legal system. This law gave authors
the exclusive right to publish their books for 21 or 14 years depending on whether or not
the books had already been published. The first complete legislation, however, comes in
France just after the French Revolution. The Law of 1791 establishes the exclusive right of
creators to perform their theatrical and musical works, while the Law of 1793, establishes
the exclusive right of reproduction.



WHAT IS A WORK ?

Copyright protects works of science, in the
field of literature, art or science created by an
author, a physical person who is at the origin
of the work. The protected works are listed in
the law as follows:

(a) literary works (expressed in writing or oral-
ly, including computer programs);

(b) dramatic and dramatico-musical works,
(c) musical works, with or without words;

(d) choreographic works and entertainment
in dumb show;

(e) cinematographic works and other audio-
visual works;

(f) works of fine arts (paintings, drawings,
sculptures, etc)) ;

(9) works of architecture;

(h) photographic works, including works
expressed by any process analogous to pho-
tography;

(i) works of applied art;

(j)maps, plans, sketches and three-dimen-
sional works relating to geography, topogra-
phy, architecture and other science.

On the other hand, the following are not
protected by copyright:

(a) ideas, procedures, methods of operation
or mathematical concepts as such (but only
to their original expressions);

(b) expressions of folklore;

(c) news of the day, mere facts and data as
such (but only to their original presentation);
different information that have the character
of ordinary media reports can be reproduced
only after at least twelve (12) hours have
elapsed from their publication.



WHICH ARE THE CONDITIONS FOR
THE PROTECTION OF A WORK?

In order for a work to be
protected, it must be
original, that is, it must
present statistical unique-
ness and must reflect the
personality of its creator.
Originality resides in the
expression of the author’s
personality, the intimate
link between the author
and his work, the person-
al imprint; the work must
present a certain level of
creativity.

Simple ideas are not
protected; are protect-
ed only works that have
been formed and exter-
nalized (detached from
the author's mind), under
the condition that they
are original. Originality
should not be confused
with novelty; a painter
could paint the same
landscape painted by
another painter, but what
matter is to express him-
self/herself, set on the
work his/her personal
imprint.

What is interesting to

note is that a creation
that fulfills the criteria
above is protected inde-
pendently of the form it
has acquired or its dura-
tion in time. That means
that a sculpture on ice
can be protected by
Copyright Law, as long as
it fulfils the notion of orig-
inality. It is sufficient that
the original creation has
taken a specific form and
has been externalized in
the world; its persistence
through time is not a
condition for its protec-
tion.

HOW CAN COPYRIGHT BE OBTAINED?
ARE THERE ANY FORMALITIES?

It is a universally accepted

principle that the pro-

tection of author’s rights
flows automatically from
the act of creation and
does not depend on any
formality. In that respect
copyright differs consid-
erably from other forms
of intellectual property
protection, such as pat-
ents and trademarks. The
Berne Convention pro-
vides that copyright pro-
tection may not be con-
ditioned on compliance
with any formality, such as

registration or deposit of
copies.

Although mandatory reg-
istration has been abol-
ished almost everywhere,
many national laws pro-
vide for a system of volun-
tary registration of works
by the national copyright
administration or similar
body. Such registration
can serve as valuable pri-
ma facie evidence in legal
disputes.



WHAT IS AN AUTHOR?

The Berne Convention which the funda-
mental international treaty for protection of
copyright gives member countries flexibil-
ity in determining who is considered as an
author (and therefore the original copyright
holder) of a literary and artistic work. The
majority of civil law countries provide that
only natural persons can be authors. Accord-
ing to Kosovo's Copyright Law an author is
the physical person who has created the
work.

Copyright in a work which is the result of
joint creative efforts of two or more authors
shall belong jointly to such authors (co-au-
thors) regardless of its structure. The right to
use the work as a whole belongs to co-au-
thors jointly. Relations between the co-au-
thors are regulated by a contract between
them. In the absence of such a contract, the
co-authors shall enjoy jointly the copyright
in the work, and the corresponding remu-
neration shall be divided between them,
proportionately to their contributions, pro-
vided that they can be determined. Where
the contributions of the co-authors cannot
be determined, the remuneration shall be
divided in equal shares.

In order to use a work created by a plurality
of authors, authorisaztion is needed from all
rightsholders.

Presumptions of authorship are provided
for in the Copyright Law for persons whose
name appear on the work or whose name is
mentioned at the moment of disclosure of
the work. These persons shall be deemed to
be the authors unless proved otherwise.

WHAT DOES RIGHTSHOLDER
MEANS?

‘Rightsholder’ is any person or entity that
holds the rights established in Copyright
and Related Rights Law or, under an agree-
ment for the exploitation of rights or by law,
is entitled to a share of the rights revenue.
This could be the author or the related
rightholder or it could also be the person
who acquired legally (contract or heritage)
said rights, i.e. the successor.

When the author has transferred the rights
on the work to another person or entity, this
secondary holder of Copyright is not the
author; this person only holder the rights.
Therefore, this person is the rightsholder.

As it will be analysed below, only natural
persons can be authors. Entities can only be
transferred the rights or-in some cases-they
can be presumed as being transferred the
rights.

This is important for the user for the
following reason:

Imagine that you want to use a musical
work for the advertisement of your busi-
ness. You might know the author of the
lyrics, or the author of the music, or the
singer but these persons are not neces-
sarily the rightsholders who will authorize
the use of the musical work. These persons
will most probably have transferred their
rights to the producer or may be members
of a CMO (these issues will be analysed in
detail below).



EMPLOYEES AND COPYRIGHT

Where a work is created by an employee in
the execution of his employment duties fol-
lowing the instructions given by his employ-
er, unless otherwise provided by contract,
the employer shall be entitled to exercise
the economic rights in the work so created,
for a period of ten (10) years, from the com-
pletion of the work. This would be the case
only where the work is used within the field
of the employer’'s normal activities foreseen
at the time of the agreement concerning
the author’s duties.

The rights will be returned to the employed
author before the completion of such term,
in case of employer’'s death, respectively in
case of employer’s liquidation as a legal per-
son. If the employer does not use the prop-
erty rights on that work, or uses them in a
negligible manner, the employed author
has the right to ask from the employer to
assign those rights to him, against compen-
sation of expenses.

The employed author shall maintain copy-
right in respect of any work not created in
the execution of his employment duties as
well as of any use of a work created under
his employment duties that is not covered
by the employer's normal activities men-
tioned in paragraph.

Based on the above, an employment con-
tract is enough for the rules above to apply.
However, it is advisable to include specific
clauses in the employment contract, espe-
cially if the parties (employer or employee)
wish to agree on different terms or specify
the terms above.



WHICH ARE THE AUTHOR'’S RIGHTS?

The author enjoys certain rights in relation to the work. These are a) the personal rights
(also called moral rights) and b) the property rights (also called economic rights).

Th personal/moral rights express
e the connection the author
has with his work and they are meant

to protect his personality and reputa-
tion. Personal rights stay with the author
even if he has assigned the exploitation
of his work to a third party. In particu-
lar, the author has the right to disclose
the work or authorize its disclosure in
any form (right of disclosure). He has
the right to have his authorship of the
work recognized (right of authorship),
he has the right to the protection of his
work against any distortion (right to the
integrity of the work) and finally he has
the right to revoke his property right
assigned to others if there are serious
moral reasons for that, on condition that
the right holder is compensated for the
damage caused by such revocation of
right (right of withdrawal).

Th property rights offer the

e author economic benefits as
they have commercial value. Through the
use of these rights the author is com-
pensated for his work and he is provided
with resources to carry on his creative
efforts. Unlike the personal rights, the
property rights can be transferred and

in general can be treated like property.
According to the Law on Copyright the
author shall have in particular the fol-
lowing exclusive rights to authorize or
prohibit the use of his work: (a) right of
reproduction, (b) right of distribution,

(c) right of rental, d) right of public per-
formance, (e) right of broadcasting, (f)
right of communication to the public, (9)
right of rebroadcasting, (h) right of cable
retransmission, right of public communi-
cation by loudspeaker or any other anal-
ogous instrument transmitting by signs,
sounds or images, the broadcast of the
work, (j) right of interactive making avail-
able to the public, (k) right of translation,
() right of adaptation (right to make a
derivative work). The authors, in certain
cases, shall also have an exclusive right of
authorization or prohibition of lending,
while in other cases they shall only have
a mere right to equitable remuneration
for lending.




MORAL RIGHTS ECONOMIC RIGHTS

right of disclosure reproduction of his work in whole or in part
right of authorship distribution of copies of his work by any means
right to the integrity of right of public performance

the work

right of withdrawal right of broadcasting and rebroadcasting

right of communication to the public

right of interactive making available
to the public

right of cable retransmission, right of public

communication by loudspeaker or any other
analogous instrument transmitting by signs,
sounds or images, the broadcast of the work

translation of the work

adaptation of the work

public lending or rental of work

Let's give an example:

Supposing that someone has written a song, i.e. a musical work, with lyrics.
The moment the author completes the work Copyright is born.

Authorship right (pertaining in the family of moral rights) gives the author the power to ex-
clude anyone from saying that he/she is the author. The author is the one who is going to
decide if and when the song will be published (right of disclosure, moral right); no one else has
this power but the author. The moment the work is disclosed, the author's economic rights are
activated; the economic rights are linked to the exploitation of the work.

To exploit the work the author may address to a producer (contracting with the producer)
who will release the work (or you may do it the author himself, so you the author will be the
producer). The exploitation may include exploitation through a physical carrier or through the
Internet. Exploitation as a physical carrier, means that the producer will have to reproduce the
work (in several physical carriers) and then distribute these physical carriers, i.e. sell them, to
the public. It is possible that physical carriers are used to be rented or lent; these are different
economic rights. Distribution, rental and lending presuppose that a reproduction has already
taken place; in addition, these rights apply only in the off-line environment.

Having released the work, the author/rightsholder (rightsholder if the rights have been trans-
ferred) will certainly opt for its presentation or performance of the work in the public, and in
general communication of the work to the public by broadcast. This means that the work will
be played by radios, or maybe TV (broadcasting right) and probably will be performed in bars
(public performance right). The broadcasting may happen not only through terrestrial signals
(traditional TV), but also through satellite or cable, which are different rights.



Taking into consideration that we are living in the Internet era, the author will most probably opt for
the exploitation of the work over the Internet through third parties’ platforms or through the author’s
own website. There, the work will be available on demand, meaning that anyone from the public
maly receive the song whenever he/she wishes to (imagine for example YouTube): in this case the
author will be making available your song in an interactive way (which is also an economic right). In
some cases, the song will be available for downloading; such downloading falls under the reproduc-
tion right.

Now, let's suppose that the author’s song is a big success, and an Italian artist wants to translate
the lyrics in Italian and adapt the music in a more Italian rhythm. In this case, the artist will have to
ask permission for translation and adaptation of the work (both economic rights). If the Italian pro-
ceeds without permission, he/she will be infringing your moral and economic rights. This means that
if the song is translated and adapted without permission, apart for the economic right (adaptation,
translation, reproduction and most probably communication to the public and making available
right if the Italian artist publish it on the internet, or broadcasting right if it is played on the TV or ra-
dio), the right of integrity will have also be infringed (because the song will be distorted without your
permission).

You should keep in mind that the author may have transferred his/her rights to a third person. In
this case it is the third person that will be deciding on the economic rights (exploitation) of the
work. If the rights have been transferred any exploitation of the work should be authorized by the
rightsholder, and in some cases by the author (in relation to his/her moral rights if the use asked for
affects the moral rights of the author, such as the integrity rights).

Now let’s see what the above mean for a user.

Let’s suppose that you want to use this song in the advertisement of your business. You will need au-
thorization from the author/rightsholder: you cannot use it without authorization (if you do, you will
be infringing Copyright and related rights law and you will be liable for civil and penal sanction).

Your advertisement will be released on radio, TV and Internet, because you want it to be environ-
ment friendly. You will sick authorization from the rightsholders (who are rightsholder will be ex-
plained below). For which rights will you ask permission?

- Since the advertisement will be an audiovisual work, you will need to synchronize the song to
the image. This means that you will need to reproduce the song in the audiovisual work.

- If you need the lyrics of the song to be changed for your advertisement you will need authori-
saton for adaptation from the rightsholder and permission from the author for his moral rights
(moral rights always stay with the author, see analysis on moral rights).

- If you decide to make a CD to give it to your clients with your advertisement you will need au-
thorization for distributing the work.

- For the broadcasting of the work on Radio or TV you will need authorization for broadcasting
the work.

- If your advertisement is on the Internet you will need authorization for communicating to the
public, including for making it available on demand, as the advertisement may be played on (ex.
on YouTube or even your site).

What if you wish to use in your advertisement the Italian song and not the original one? Well in this
case, you will need authorization not only from the author for the moral rights, but also from the
rightsholder of the Italian song. But be extra careful: it is highly possible that the rightsholder of the
Italian song may not be entitled to authorise all the above, because the rightsholder may still hold
the economic rights. You must be very diligent and check who holds the rights. Always ask from the
rightsholder of the adaptation (derivative work) to guarantee that he/she is entitled to authorize the
use of the work.



WHICH ARE THE BOUNDARIES OF COPYRIGHT LAW?

Copyright is an absolute and exclusive right, which is characterized by its inherent boundar-
ies: the originality of the work, the limited term of protection of the author’s rights and the
exceptions and limitations to the author’s rights.

In addition, as explained above, Copyright does not protect ideas. This means that two per-
sons may have the same idea to paint a ball full of fruits, but the result will be different. Or,
two persons may have the same idea to write a story about five friends who meet regularly
and are a bit goofy, but they cannot copy the story of “Friends” without permission of the
rightholder.

We frequently refer to the expression / idea dichotomy. This means that the idea may be
the same for two authors, but the expression of the idea (i.e. the result) will be different. Two
painters sitting at the same moment in front of the same landscape: they see the same sub-
ject, but they express it differently.

ARE FOREIGNERS AUTHORS PROTECTED IN KOSOVO?

Copyright has a territorial nature. This means that authors are protected in their national
territory. However, Kosovo's legislation, following the example of all related International
Conventions and the EU legislation, contains a national treatment clause, which means that
foreigners and nationals must be treated equally.

CAN ECONOMIC AND MORAL RIGHTS BE TRANSFERRED?

The author may transfer economic rights to a third party.

In our example above, if the rightsholder authorizes you to use the work in the
advertisement you will be granted these rights.

The economic rights and other rights which run after the death of the author, shall be trans-
ferred in accordance with the provisions on inheritance.

Moral rights being personal to the author can never be transferred by assignment or license.
However, the consent by an author for performing an act which otherwise may violate his
right of integrity shall be regarded as a way of exercising that right, and it shall bind him.

In our example, this means that if you are authorized by the rightsholder to use the work to
the advertisement you will be granted these rights by the rightsholder but if the rightshold-
er is not the author you will need authorization from the author to make sure that he does
not consider his rights infringed.

The right to claim authorship and to be named and the right of integrity moral rights of au-
thors shall be protected without any time limit. After the death of the author, the protection
of these rights shall be assumed by the physical person or legal entity entrusted with this by
the author in his will; in the absence of such person or legal entity, by the heirs of the
authors, and also in the absence of heirs, by any organizations assuming the defense of
authors'’ rights.



RELATED RIGHTS
WHAT DOES RELATED RIGHTS MEAN?

Apart from copyright, there some other rights which are related to copyright called related
rights because they are associated or ancillary to the rights of an author, but they are not the
result of a creation itself. They are connected to copyright in the sense that the contribution
of related rightholders is necessary either to complete the work or to permit the public to
reach the work. These right holders are the: performers (e.g. singers, actors), phonogram pro-
ducers (e.g. record companies) film producers, broadcasting entities (e.g. TV channels) and
press publishers. .

Let's get back to our example:

The song that you want to use (either unaltered or adapted), will be sung by a performer/
singer. The music will be played by the musicians and the phonogram will be produced by
the phonogram producer. The singer, the musician and the producer are related righthold-
ers.

The radio will broadcast the song, as the broadcasting organization (again related right-
holder).

Thus, the public accesses the work created by the author(s) of the music and the lyrics.

To use the song, you will need authorization not only from the rightsholder of the author’s
rights but also by the related rights holders.



WHY DO WE NEED RELATED RIGHTS? - JUSTIFICATION

Performers’ contribution is considered to be of a creative nature while, at the
same time the performance is very important for the mere existence of the
work; however, they are not creations.

Producers and Broadcasting organizations are protected for their investment;
it is important to remember today that producers and broadcasting organ-
isations continue to invest to cultural creations (which is rare in the Internet
times) and for this reason their contribution should be rewarded

WHICH ARE THE ECONOMIC RIGHTS OF RE-
LATED RIGHTS’ RITGHOLDERS?

The related rightholders do not enjoy the same economic rights, although
some of them coincide.

Performers are granted the following rights:

(a) fixation of their unfixed performances, (b) reproduction of the fixations

of their performances, (c) distribution of the fixations of their performances,
(d) rental of the fixations of their performances, (e) lending of the fixations of
their performances, (f) broadcasting of their performances, except for the cas-
es where a performance has been previously fixed or broadcast,

(g) communication to the public of their performances, except for the

cases where a performance has been previously fixed or broadcast, (h) cable
retransmission of their performances, (i) interactive making available of the
fixations of their performances.

However, when performers participate in a phonogram published for com-
mercial purposes, they cannot authorize or prohibit the communication of
the phonogram to the public, or its rental. For these uses of the phonogram,
performers may only claim equitable remuneration though a CMO.

Phonogram producers have the exclusive right to allow or prohibit:

(a) reproduction of its phonograms, (b) distribution of its phonograms, (c)
rental and public lending of their phonograms, (d) cable retransmission of
their phonograms, (e) interactive making available of their phonograms.

When a phonogram is published for commercial purposes, the producer can-
not authorize or prohibit the communication of the phonogram to the public.
For this use of the phonogram, producers may only claim equitable remuner-
ation though a CMO.

Film producers have the exclusive right to allow or prohibit: (a) reproduction
of their films, (b) distribution of their films, (c) rental and public lending of
copies of their films, (d) interactive making available to the public of their
films.

An audiovisual media service (or broadcasting organization) has the right of:
(a) fixation of their broadcasts, (b) reproduction of the fixations of their
broadcasts, (c) distribution of the fixations of their broadcasts, (d) rebroadcast-
ing of their broadcasts, (e) cable retransmission of their broadcasts,

(f) communication of their broadcasts to the public in places to the
admission to which a charge is made, (g) interactive making available to the
public of the fixations of their broadcast.




DO RELATED RIGHTHOLDERS HAVE
MORAL RIGHTS?

From the related rightholders, only performers have mor-
al rights. More specifically, performers have the exclusive
right a) to have their name, alias or mark shown when
their performance is used and b) to oppose any disfigura-
tion, deformity or use of the performance, which would,
hurt their honor and fame.

The producers and the broadcasting organisations do not
enjoy such moral rights; this is logical because what is
protected in the case of producers and broadcasting or-
ganisations is their investment. They have no creative con-
tribution. In addition, in most cases they are not physical
persons but companies.

CAN A RELATED RIGHTHOLDER
TRANSFER HIS/HER RIGHTS?

The related rightholder may transfer econom-
ic rights to a third party. Performers’ rights
can also be inherited, as in the authors’ case.

In our example above, until the singer of your
song, i.e. the performer will authorize the use
of his performance in the advertisement.

In some cases, the law foresees that there
has been a transfer even when this has not
actually happened. This is what the law calls
presumption of transfer and is foreseen when
for example the performer enters into con-
tract with a producer for a film production.




COMMON PROVISIONS FOR COPYRIGHT

AND RELATED RIGHTS

FOR HOW LONG IS COPYRIGHT AND RELATED
RIGHTS PROTECTION GRANTED?

The protection of a creative work through copyright does not last forever. Protection granted
upon creation of the work, is lasting throughout the lifetime of the author and 70 years after
his death. After this period the creative work falls into public domain and can be used by the
public in new ways. However, the author's personal rights, those that protect his connection to
the work, his personality and reputation are protected without limitation in time. The rights of
disclosure and withdrawal run for the life of the author. This limited in time protection is one
of the main characteristics of Copyright Law differentiating it from tangible Property which
lasts for ever.

Related rights are protected as follows:

t h performer’s right t h producer of pho- t h broadcasting orga-
e last 50 years from e nograms or audio- e nizations right ex-

the performance of the work  visual works expire 70 and pire 50 years from the com-
and 70 years in the case of 50 years respectively from munication of the program.
musical works the fixation of the work

In our example, this means that if you want to use a musical work whose author(s) [plural
because music and lyrics are most probably created by different persons) died in 1950, you
do not need authorization by the author(s). Be careful though because the personal rights
persist in time and are protected forever. Therefore, the use of the preexisting music must
not be made in a way that may offend the author(s).

TYPE OF RIGHT DURATION

Author's economic rights From creation until 70 years from the author's death

Author’s right of paternity and Without limitation in time
right of integrity

Author’s rights of disclosure and For the life of the author
withdrawal

Performer of musical works

70 years from the interpretation

Performer of audiovisual works 50 years from the interpretation

Producer of phonograms 70 years from the fixation

Performer of Producer of films ¢ A S
SR Dl 50 years from the fixation

Broadcasting organization 50 years from the communication of the program.




RESPECT OF PREEXISTING WORKS

Translators and the authors of other derivative works shall enjoy copyright in the translations,
adaptations, arrangements or other transformations made by them.

A translation or other derivative work may only be created if the author of the original work
authorizes it. The copyright of a translator or the author of other derivative work shall not prej-
udice the rights of the author of the original work that has been translated, adapted, arranged
or otherwise transformed.

It is also important to respect the moral rights of the author's of preexisting works that you
integrate in your own creations. If you find some interesting content at the office of your col-
league, you are obliged to request his authorization, if you want to use it. You must indicate his
name and the source when you use his work either by presenting to the public or reproducing
it. The author of preexisting work could for example prohibit you to reproduce in your work an
extract of his film without the sound. Or use his work in a work that denies the holocaust for
example.

If, for example you want to create a new song, but using lines of a preexisting poem
that you love, you need authorization. Now, in case of literary works, you always must
keep in mind that it is highly possible that all or some rights have been transferred to
an editor. This is why you need to ask the author of the preexisting work who holds
the rights and ask either the author or the one who was transferred the rights (exam-
ple the editor) to guarantee that he/she is indeed the rightholder. This goes for the
economic rights.

As far as the moral rights are concerned, you need to ask authorization by the author
himself/herself, because, as we explained, the moral rights always stay with the au-
thor. It is therefore advisable, if you want to use a preexisting work, to ask permission
for the moral rights by the author, describing the way you will use the preexisting
works. Otherwise, you risk being found to infringe the right of the integrity right of the
author. Also make sure to give credit to the author of the preexisting work, i.e. men-
tion his name.



USES BY USERS

USES BY USERS WITHOUT AUTHORISATION

EXCEPTIONS AND LIMITATIONS

If you are considering to use a preexisting
work still under protection in order to create
a new one, you should acquire permission
from its rightholders. In some cases, howev-
er, the law permits the use without the need
to have authorization. This is the case when
the use falls under an exception or limitation
foressen by the Law.

More specifically, in order to find a fair bal-
ance between the interests of the public in
access to information and knowledge and
the exclusive rights of the author, copyright
protection is subject to limitations and ex-
ceptions.

The two basic forms of exceptions and lim-
itations are:

- free use, i.e. use the work without authori-
zation and compensation; and

- non-voluntary or compulsory licenses,
which means that a compensation is paid
to the rightholder for non-authorized ex-
ploitation.

Non voluntary or compulsory license is the
case of the private use exception/limitation of
copyrighted work, such as the home record-
ing or reproduction for private use, for which
no authorization is given. Where this princi-
ple applies, authors and other right holders
receive usually a fair or equitable remuner-
ation which is based on a levy on blank re-
cording devices or equipment distributed to
authors and right holders through collective
Management societies.

Exceptions and limitations are only applied
in certain special cases which do not con-
flict with a normal exploitation of the work
or other subject-matter and do not unrea-
sonably prejudice the legitimate interests of
the right holder. This is the principle of the
three-step test provided also by the Berne
Convention the TRIPS Agreement and the
WIPO Internet Treaties, as well as the Beijing
and Marrakesh Treaties.

The Kosovo's Copyright Law provides in certain cases free use of a work which means the
use of a work without the consent of the author and without remuneration but with obliga-
tory mention of the author's name and the origin of the work, provided it does not prejudice
the normal exploitation of the work and legitimate interests of the author. The permitted
free uses concern: (a) short quotations in another work for purposes such as criticism or
review, (b) use of works by way of illustration in publications, broadcast or sound or visual
recordings for teaching or scientific research at all levels, (c) use of published works for pub-
lic performance in school celebrations on condition that the performers are not compensat-
ed for such interpretation, (d) the digital use of works and other subject matter, on certain
conditions, (e) reproduction and distribution by the press, broadcasting, communication

to the public or interactive making available to the public of published articles on current
economic, political or religious topics or of broadcast works or other subject matter of the
same character, (f) use of works or other subject-matter in connection with the reporting of
current events, to the extent justified by the informatory purpose, (g) use of political speech-
es as well as extracts of public lectures or similar works or subject-matter to the extent
justified by the informatory purpose, (h) use for the purposes of public security or to ensure
the proper performance and reporting of parliamentary, administrative or judiciary proceed-
ings, (i) ephemeral recordings of works made by broadcasting organizations by means of
their own facilities and for their own broadcasts on the understanding that such recordings
shall be erased or destroyed after twelve (12) months, with the exception of those that have



exceptional documentary character, which may be preserved in official State archives, (j)
use, for the benefit of people with a disability, which are directly related to the disability and
of a non-commercial nature, to the extent required by the specific disability, (k) use during
religious celebrations or official celebrations organized by a public authority, (1) use of works,
such as works of architecture or sculpture, made to be located permanently in public plac-
es, (m) use for the purpose of advertising the public exhibition or sale of artistic works, to
the extent necessary to promote the event, excluding any other commercial use, (n) use for
the purpose of caricature or parody, (0) use in connection with the demonstration or repair
of equipment, (p) use of an artistic work in the form of a building or a drawing or plan of

a building for the purposes of recon-structing the building, (g) use by communication or
interactive making available to the public, for the purpose of research or private study, to
individual members of the public by dedicated terminals on the premises of establishments
which are accessible to the public, of works and other subject-matter not subject to pur-
chase or licensing terms which are contained in their collections, (r) to make copies of any
works or other subject matter that are permanently in their collections, in any format or me-
dium, for purposes of preservation of such works or other subject matter and to the extent
necessary for such preservation, for cultural heritage institutions.

It is also permitted without the consent of the author or other holder of copyright, but
against the payment of equitable remuneration the reproduction of broadcasts made by
social institutions pursuing non-commercial purposes, such as hospitals or prisons.

Temporary acts of reproduction shall be permitted without the consent of the author or
other owner of copyright and without the payment of remuneration provided that they cor-
respond to all of the following criteria: (a) they are transient or incidental, (b) they are inte-
gral and essential part of a technological process, (c) their sole purpose is to enable a trans-
mission in a network between third parties by an intermediary; or a lawful use of a work,
and (d) they have no independent economic significance.

The reproduction of a lawfully published work is permitted without the consent of the au-
thor, but against the payment of an equitable remuneration, if it is made by a natural per-
son for his own exclusive personal and private use and for purposes that are neither directly
nor indirectly commercial.

Reprographic reproduction by means of photocopying is also provided for in the law regard-
ing specific cases, such as by libraries and archives, educational and cultural institutions for
the purpose or restoring or substituting the lost or damaged copies, for a library or archive
that is not for direct or indirect economic or commercial advantage, to meet the needs of
physical persons who are to use the copy so obtained for the purpose of private study or
non-commercial research; for teaching establishment, in a number copies needed for illus-
tration in classrooms.

Text and data mining for the purposes of scientific research or on condition that the use of
works and other subject matter referred to in that paragraph has not been expressly
reserved by their rightholders in an appropriate manner, such as machine-readable means
in the case of content made publicly available online is another permissible exception.

Finally, the Copyright Law provides for certain permitted uses of orphan works for publicly
accessible libraries, educational establishments and museums, as well as by archives, film or
audio heritage institutions and public-service broadcasting organizations, established in the



Republic of Kosovo, in order to achieve aims related to their public-interest missions as well
as for use of out-of-commerce works and other subject matter by cultural heritage institu-
tions.

Persons with a visual impairment or reading disability may reproduce, for their personal use,
published literary works which are available in text or in audio format as well as graphic
recordings of musical works, or may have them reproduced, in order that they may be con-
verted into an accessible format. This authorisation also encompasses illustrations of all kinds
which are contained within literary or musical works. Copies may only be produced of works
to which persons with a visual impairment or reading disability have lawful access.

No acts shall require the authorization by the author or other owner of copyright where it is
necessary for the use of a computer program or a database by the lawful acquirer thereof, in
accordance with its intended purpose, including for error correction. DE compilation of com-
puter programs is also allowed on certain conditions

WHEN THE SYMBOL © IS NOT USED DOES IT MEAN
THAT THE USER CAN USE THE WORK WITHOUT
AUTHORISATION?

No, the indication © is not necessary for your work to be protected. As mentioned above,
a work is protected from the moment of its creation under the condition that is has taken
some form and it is original. There are no formalities for the protection, no obligation to
register the work in a registry.

The symbol was created by countries where protection depends on compliance with
certain formalities, one of which was to include an indication that copyright had been
claimed, such as by using the symbol ©. Today, the use of such symbols is no longer a legal
requirement. However, this does not mean that you cannot use it. In some cases, righthold-
ers include the symbol ©, aiming at emphasizing that that the work is protected by Copy-
right and that all rights are reserved.

USES (LAWFUL INTEGRATIONS) UNDER FREE LICENSE
OPEN SOURCE CODE

Many developers are using open source software, meaning software that is offered for use
for free to develop faster their systems.

Open source licenses were established by the free software world, but they are spreading
nowadays in other areas. They are subject to the same conditions of validity as any lawful as-
signment of rights and create legal obligations between the parties. Unlike traditional copy-
right licenses that restrict the use of software, open licenses allow software to be distributed
to, used and modified by as many people as possible so that everyone can adapt the soft-
ware to their specific needs and make corrections himself.

The use of open source software is licensed under specific terms. Licenses are categorized
into copyleft or permissive licenses. Both copyleft and permissive licenses allow users to free-
ly copy, distribute, and change the software that use them; such open source programs are
still under Copyright law; it is their contractual terms that make them different from tradi-
tional Copyright (no exclusivity etc.).



Source code licensed with Copyleft licenses (such as GLP etc.), obliges developers to use in
their program (which incorporates the initial Copyleft source code) the same license; this
means that the new program will be made available to third parties to copy, distribute,

and modify it. Therefore, no property rights may be claimed on the newly created software
which includes the preexisting open source code made available with Copyleft License.

The validity of open source licenses was initially confirmed by the Munich Court, which ruled
in 2004 that the distribution of software in violation of the terms of the General Public Li-
cense constituted an infringement of copyright. The decision of the Frankfurt Court of Sep-
tember 6, 2006 moved in the same direction. After all source code distributed with open
source licenses still falls under Copyright. The clauses of the licenses under which the source
code is made available, either Copyleft or permissive, should be respected. If the developer
does not respect the license set for the use of the open source code there is infringement of
Copyright law (contractual Copyright).

CREATIVE COMMONS - CC

Licenses of this type move in the same direction as “open’ licenses. They are model con-
tracts that aim to permit the free use of the works on the Internet, bearing the symbol CC.
These licenses allow the user proceed with specific uses of the work, following the terms set
by the rightholders. Users do not have to request permission for the use of CC works. The
validity of CC licenses has been confirmed by Spanish and Dutch courts.

The aim of CC is to create a new conventional public sector, the creation of common goods
based on the licenses provided by the authors themselves. In this way the content of the
pre-existing works can be accessed and used by everyone, end user or authors permitting
the creation of derivative works within the remix culture. These licenses are considered
more liberal and provide flexibility and aim at the mass dissemination and circulation of
works.

CC licenses are the intermediate solution: copyrights are protected, the distribution of works
and their re-use is allowed but only within the limits chosen by the creator himself. It is
therefore another individual exercise of the right based on the logic of sharing and reusing
works and not on the logic of absolute control of access to them.

CC are legally binding contracts; they are irrevocable and of world power. Each license con-
sists of three functional levels: a) readable by everyone that contains a summary of the basic
terms of the license (Commons Deed), b) legal text that includes the contractual terms of
the license (Legal Code) and c) machine-form that contains metadata and enables the iden-
tification of works that are digitally available with CC licenses from search engines (Meta
Data).

There are six different license types, listed from most to least permissive here:

CC BY: This license allows reusers to distribute, remix, adapt, and
@ ® build upon the material in any medium or format, so long as attribu-
tion is given to the creator. The license allows for commercial use.

CC BY includes the following elements:

BY ® Credit must be given to the creator



CC BY-SA: This license allows reusers to distribute, remix, adapt, and
@ @ @ build upon the material in any medium or format, so long as attri-
bution is given to the creator. The license allows for commercial use.

If you remix, adapt, or build upon the material, you must license the
modified material under identical terms.

CC BY includes the following elements:
BY® Credit must be given to the creator
SA@ Adaptations must be shared under the same terms
CC BY-NC: This license allows reusers to distribute, remix, adapt, and
@ ® @ build upon the material in any medium or format for noncommercial
purposes only, and only so long as attribution is given to the creator.

CC BY It includes the following elements:

BY@ Credit must be given to the creator

NC@ Only noncommercial uses of the work are permitted

®@© CC BY-NC-SA: This license allows reusers to distribute, remix, adapt,
and build upon the material in any medium or format for noncom-
mercial purposes only, and only so long as attribution is given to the

creator. If you remix, adapt, or build upon the material, you must
license the modified material under identical terms.

CC BY-NC-SA includes the following elements:

BY@ Credit must be given to the creator

NC@ Only noncommercial uses of the work are permitted

SA@ Adaptations must be shared under the same terms



CC BY-ND: This license allows reusers to copy and distribute the
@ G) @ material in any medium or format in unadapted form only, and only
so long as attribution is given to the creator. The license allows for

commercial use.
CC BY-ND includes the following elements:

BY ® Credit must be given to the creator
ND@ No derivatives or adaptations of the work are permitted

CC BY-NC-ND: This license allows reusers to copy and distribute the
@ ®®® material in any medium or format in unadapted form only, for non-
commercial purposes only, and only so long as attribution is given to

the creator.

CC BY-NC-ND includes the following elements:

BY ® Credit must be given to the creator

NC@ Only noncommercial uses of the work are permitted

ND@ No derivatives or adaptations of the work are permitted

WHAT IF | USE W WORK THAT | FIND ON THE INTERNET?
ISN'T THIS FREE OF RIGHTS?

You should not consider that works found on the Internet (for example a photograph) can
be used without authorization. If there is no indication in relation to the use of the work, you
should not use it. Check the terms of use of the site to examine if there is such possibility. If
you take the work and use it without authorization, the rightsholder may appear and claim
damages for infringement. Only if there is an indication like CC or of any kind describing the
possible use, should you use the work, respecting the specific conditions set by the right-
sholders. You should always be cautious when using works from the Internet, because, even
if there is an indication of permission, you cannot be sure that the one who has set the con-
ditions for the use (contract) is the rightsholder.

It is however permitted to set a hyperlink to these works, if they have been published on the
internet for free.




USE OF WORKS COLLECTIVELY MANAGED
BY THE RIGHTHJOLDERS
COLLECTIVE MANAGEMENT

Though individual management is a possibility, some economical rights cannot be managed
individually; for some forms of exploitation, it is impossible, in practice, to organize a direct
contractual relationship between the beneficiaries and the user, because of the large quantity
and dispersion of rightsholders and users, and the very short interval between the decision
to use a work and the actual use, is not allowing the user to identify the beneficiaries and to
conclude an agreement with them. Among the forms of exploitation, corresponding to the
economic rights of the authors and related rights owners, with the above-mentioned charac-
teristics are:

broadcasting and public performance of musical works,

cable retransmission of works, performances and other related products,

copying for private use of musical, audio-visual and sound works or related rights products,
(phonograms, videograms etc.),

reprography and

public lending.

In these cases, collective management proves to be the best way and, in fact, the only possible
way to safeguard rightsholders rights and permit the effective exploitation of the economic
rights. In such a system, rights holders authorize or grant a mandate to CMOs in order to ad-
minister and manage their rights. Thus, collective management should include among other
activities: negotiations with users for establishing tariffs, granting users authorizations for the
use of the works and other related products, monitoring the use of the works and other relat-
ed products or the use of the economic rights managed by the CMOs for their members and
rightsholders, assuring the fulfilling of these rights, collect the royalties from the users, distrib-
ute and pay the royalties to rightsholders, members of CMOs.

Taking into consideration that the rightsholders have different needs and face different chal-
lenges depending on their field of activity (for example music or audio-visual), CMOs represent
rightsholders of specific categories of works. Furthermore, usually CMOs represent one specif-
ic category of rightsholders (for example authors or performers or producers), while in some
cases specific economical rights (for example only public performance or only reproduction
right for specific category of works).

The establishment of CMOs is beneficial for users as well. Negotiating with each user would
increase the costs for the use of a work. The CMO does not negotiate the royalty on an individ-
ual basis, but license according to a joint tariff for all right holders of the same category. The
CMO authorizes the use by way of a license covering all right holders (a blanket license), and
distributes the incoming royalty individually to the right holders.

In addition, CMOs make it easier for users to identify the rightholders, by publishing the list
with their members; this way the user knows where to address to get authorization, or at least
information on the licensing of a specific work.

On July 12th, 2012 a very significant step for the protection of copyright was undertaken in
Kosovo. Two associations for collective administration of copyright, APIK - for the field of mu-
sic and VAPIK-for the audiovisual field, have already obtained the license from the OCRR, in
order to administrate these rights, by negotiating with the users.



BENEFITS OF COLLECTIVE
MANAGEMENT

In order to establish a well-functioning copy-
right environment, the legislation must pro-
vide users easy access to obtain a license for
copyright material. Collective management
is justified where getting licenses due to the
number and other circumstances of uses, is
impossible or impracticable, such as public
performance or broadcasting. In particular,
it will be impossible for the radio station to
negotiate directly with all involved compos-
ers all around the world. It benefits the radio
stations because they can obtain worldwide
license at one single point. For the compos-
er it is impossible to monitor the airplay all
over the world of his or hers hit-melody.

So in case of mass uses like broadcasting,
individual rights management will be both
costly and almost impossible. CMOs estab-
lish user-friendly licensing systems - easy ac-
cess to world-wide repertoire, convenience
- at a fair price. They inform of the value of
music and films the customers and provide
services to the customers in relation to us-
age of music and films, in bars, restaurants,
hotels TV and radio stations.

Collective management is more often con-
sidered as a means for securing that the
rights holders receive the economic benefit
for their creative work intended by the leg-
islation.

Let's see an example:

You are an owner of a bar. Music is essential for your business. The
CMO wiill license the use and you will be able to play the songs in your
bar legally, at least for the repertoire of the CMO, i.e. the rightholders
who are members of the CMO.

Or, to get back to our principle example, synchonising the song with
the advertisement means that you need to be licensed for the specif-
ic use. If the CMO has been granted this specific right then it is from
the CMO that you will seek license.




HOW COLLECTIVE MANAGEMENT OF
THE RIGHTS WORKS?

In case of collective management, the right
holder still owns the copyright but the man-
agement is transferred to another legal enti-
ty, a non-profit or not for profit organization.
The CMO does not negotiate the royalty on
an individual basis, but license according to
a joint tariff for all right holders of the same
category. The CMO authorizes the use by
way of a license covering all right holders (a

The seven steps of collective management:

blanket license) and distributes the incom-
ing royalty individually to the right holders.
The right holder no longer has a direct claim
against the individual user, but the right
holder has a claim against the CMO for a
payment. The distribution rules shall reflect
the specific individual rights being used and
paid for in order for an individual payment
to each right holder.

The right holders transfer their rights to or authorize the CMO to manage their

rights under the national legislation

The CMO register the right holders and their works and performances in databases

in order to establish the basis for individual distribution

The CMO negotiates the payment with the users and license the usage

The CMO collects the payments on behalf of the right holders

The CMO monitors the use of the works

The CMO distributes individually the income on basis of the actual use of the works
and pays out to the individual right holder in accordance with the distribution plan

The CMO signs reciprocal agreements with similar CMOs abroad and transfer pay-

ments across the borders.



WHO ARE THE ‘USERS’ AND WHICH
OBLIGATIONS DO THEY HAVE?

Users are physical or legal persons, business-
es that use and exploit a work in any possi-
ble way. The users establish agreements with
the Collective Management Organisations,
in case of a public performance of the work.
When a copyright protected creative work is
used or copied without the permission of the
rights holder we call this action copyright in-
fringement.

GENERAL PRINCIPLES FOR
DEFINING WHETHER
A TARIFF IS REASONABLE

There are two basic forms of tariffs:

A percentage of the receipts from the use
of the works or other subject matter. It
mainly applies to uses related to the main
activities of users, such as theatre perfor-
mances, concerts, publications.

A lump sum payment is typical for uses
not belonging to the users’ principal activ-
ities.

For tariffs expressed in percentages, inter-
nationally accepted standards exist (usually
10% rule). Lump sums are fixed on the basis
of specific factors which differ from country
to country but there are generally accepted
principles of calculation, except reprography
and private copying levies.

WHAT IF THE USERS AND
COLLECTIVE MANAGEMENT
ORGANISATIONS DISAGREE
ON THE TARIFFS?

Collective associations and representatives
of users may propose on a basis of a me-
diation agreement, mediation in a dispute
concerning the agreement for the defini-
tion of the general fees. The parties shall
jointly choose the mediator from the list
of mediators appointed by the Office of
Copyright and Related Rights.

SUPERVISION OF COLLECTIVE
MANAGEMENT ORGANISATIONS

The supervision of the collecting societ-
ies in Kosovo is one of the competencies
of the Office of Copyright and Related
Rights. The supervision of collecting soci-
eties implies the control of CMOs at the
stage of constitution and at the stage of
functioning. The administrative control of
the operations of CMOs is justified by the
protection of general interest.

For the purposes of such supervision, col-
lective management organizations shall
be submitted to the Office: their statues
and regulations, as well as any amend-
ments thereof; their bilateral and multi-
lateral contracts concluded with foreign
collective management organizations; in-
formation on the persons empowered to
represent them; decisions of their highest
governing bodies (such as their General As-
sembly); their annual report and balance;
reports of both internal and external audit-
ing of their activities; any other documents
indispensable to verify the compliance of
the activities of the organizations with this
Law and other relevant laws of the Repub-
lic of Kosovo or their own statutes.

The Office shall review the activities of col-
lective management organizations once
a year. However, the Office may also carry
out a specific review between two regu-
lar annual reviews if it obtains information
- from the members of the organization,
from other owners of rights, from users or
from any other relevant sources - on the
basis of which reasonable doubts may
emerge whether the activities of the or-
ganization is in accordance with the provi-
sions of this Law and other relevant laws of
the Republic of Kosovo or its own statutes.



The Office shall prepare a report of the re-
sults of each review and the highest gov-
erning body of the collective management
organization (such as its General Assembly)
shall be obligated to include the report on
the agenda of its next session, to discuss it,
and to inform the Office about outcome of
the discussion and any measures taken.

Where the Office finds that the activities
of a collective management organization
are not in accordance with the provisions
of this Law and other relevant laws of the
Republic of Kosovo, or of its own statutes,
it may call upon the organization to bring
its activities in accordance with those pro-
visions determining a reasonable deadline
for this. Where the organization does not
fulfill this obligation, the Office, depending
on the circumstances, may suspend or re-
voke the accreditation granted to the col-
lective management organization.

In practice right holders do not have any
other choice than entrusting the manage-
ment of their rights to CMOs. If CMOs do
not operate properly, rights are neglected
and restricted in practice. It is justified to
introduce legal provisions that ensure the
proper operation of CMOs. The special pro-
visions make the establishment of CMOs
conditional upon the approval of the com-
petent authority.

An organization may function as a collec-
tive management organization, if it is regis-
tered as an association and if it is accredited
as a collective management organization
by the Office. The Office shall grant accred-
itation to an organization to function as a
collective management organization if it
fulfills the following requirements:

(@) its membership, or the circle of those
owners of rights who otherwise have en-
trusted it with management of rights, ex-
tends to a substantial part of owners of
rights, and any owner of rights in the same
category may join it in accordance with its
statutes;

(b) it has entered into reciprocal represen-
tation agreements with organizations rep-
resenting foreign owners of rights in the
same category, or at least it makes all the
necessary efforts to conclude such agree-
ments;

(c) it has the capacity to manage the eco-
nomic right concerned, including appro-
priate staff and technical equipment;

(d) it has at its disposal adequate mecha-
nisms for the collection, distribution and
payment of remuneration;

(e) it guarantees equal treatment both to
owners of rights and to users where the ob-
jective conditions of the treatment are the
same;

(f) its activities do not extend to any com-
mercial or other profit-making purposes;

(g) its statute and other regulations are in
accordance with the provisions of this Law
and other relevant laws of the Republic of
Kosovo.



HOW TO MAKE YOUR RIGHTS RESPECTED?

Digital technologies make it easy to transmit and make
perfect copies of works and other protected content. In
case of a dispute with a user of your work and if there
is no possibility to resolve the dispute in an amical way,
then you need to enforce your rights and with the as-
sistance of a lawyer take some action by using enforce-
ment procedures.

Enforcement procedures permit effective action
against infringement, expeditious remedies to prevent
infringement, deterrence to further infringement and
they should not be unreasonably complicated and
costly, or with time limits that do cause unwarranted
delays.

Let's suppose in our example that you have used the
song without authorization. You will have infringed
the rightholder's rights. The latter may act expedi-
tiously to stop the infringement, in order to avoid any

further harm. If the Court decides in favor of the right-
holder you will have to stop showing the advertise-
ment, or at least stop displaying the song.

The following paragraphs summarize some of the
enforcement provisions found in Kosovo's national
legislation. They may be divided into the following
categories: civil remedies; criminal sanctions; border
measures; and measures, remedies and sanctions
against abuses in respect of technical devices.



CIVIL REMEDIES INCLUDE:

® Evidence: production of evidence by the opposing party

® |njunctions for party to desist from infringement

B Damages must be adequate to compensate for injury

m Disposal of infringing goods from the channels of commerce

® Orders to infringers to inform about channels of distribution of infringing goods

In our example above, you (i.e. the rightsholder) may claim damages for the
injury caused or even to stop the use of the work within the advertisement.

PROVISIONAL MEASURES MUST BE AVAILABLE:

B To prevent an infringement from occurring and in particular to prevent the entry into
channels of commerce of infringing goods

m To preserve relevant evidence in regard to the alleged infringement

® Must be available inaudita altere parte where appropriate, in particular where any delay
is likely to cause irreparable harm to the right holder or where there is a demonstrable
risk of evidence being destroyed.

In our example above, you (i.e. the rightsholder) needs to move fast, without any de-
lays so that the song stops being used in the advertisement, otherwise you may lose
the agreement made with the other advertising company. For this reason, you will
follow the inaudita altere parte procedure.

Beneficiaries of sanctions and remedies are the original holders of intellectual property
rights, licensees and successors in title, collecting societies and professional defense
bodies.

Criminal sanctions are intended to punish those who carry out infringements of par-
ticular gravity, such as willful acts of piracy committed on a commercial scale, and so
to deter further infringement. The purpose of punishment is achieved through fines
and prison sentences consistent with the level of penal- ties applied for crimes of cor-
responding seriousness, particularly for repeat of- fenses. Deterrence is also served, as in
civil proceedings, by orders for the sei- zure and destruction of infringing goods and of
materials and equipment used predominantly to commit the offense.



Border measures are different from the en-
forcement measures described so far in that
they involve action by customs authorities.
Border measures allow right owners to re-
quest that customs authorities suspend the
release into circulation of goods suspected
of infringing copyright. This is intended to
give right owners a reasonable time to com-
mence judicial proceedings against the sus-
pected infringer, without the risk that the
alleged infringing goods will disappear into
circulation after customs clearance. Typical-
ly, right owners must meet certain require-
ments such as to: (a) satisfy the customs au-

The final category of enforcement provi-
sions includes measures, remedies and
sanctions against abuses in respect of
technical means, also referred to as tech-
nological protection measures (TPMs),
which have achieved greater importance
since the advent of digital technologies.
In certain cases, the only practical means
of preventing copying is through so-called
copy-protection or copy-management sys-
tems. These use technical devices that ei-
ther entirely prevent copying or make the
quality of copies so poor as to be unusable.
Technical means are also used to prevent
the reception of encrypted commercial
television programs except with the use of
decoders. However, it is technically possi-
ble to manufacture devices that circum-
vent such copy-protection and encryption
systems. These enforcement provisions are
intended to prevent the manufacture, im-

thorities that there is prima facie evidence of
infringement; (b) provide a detailed descrip-
tion of the goods so that they can be recog-
nized; and (c) provide security to indemnify
the importer, the owner of the goods and
the customs authorities in case the goods
are found to be non-infringing. Following
the detention of the goods by Customs, the
right holder will typically apply to the court
for provi- sional measures to prevent the re-
lease of the goods into the market, pend-
ing a final decision on the claim of infringe-
ment.

portation and distribution of such devices.
The WCT includes provisions to this effect,
as well as provisions to prevent the un-
authorized removal or alteration of elec-
tronic rights management information
and the dissemination of copies of works
from which such information has been re-
moved. Rights management information
may identify the author or right owner, or
contain data about the terms and condi-
tions of use of the work. Removing the in-
formation could thus hinder the detection
of infringements or result in the distortion
of computerized rights management or
fee-distribution systems. National laws
may also include exemptions from the ap-
plication of these measures in certain cir-
cumstances, such as to give effect to copy-
right limitations and exceptions provided
in the national law.



TEST YOUR KNOWLEDGE ON COPYRIGHT AND
RELATED RIGHTS LAW

1. Copyright is a Law that:

a) regulates the protection of inventions

b) regulates the protection of the author

c) regulates the rights of the Companies on their investment

2. Copyright Law protects:

a) ideas underlying a work

b) original works expressed in any form

c) what Art tells us that is worthy of protection

3.1 An ice sculpture:
a) cannot be protected even if it original because it melts
b) is protected on the condition that it is original

3.2 An oral work:

a) cannot be protected by Copyright even if it is original because it is not incorporated in a
physical carrier

b) is protected by Copyright if it is original

4. According to the national Copyright Law, are protected the following types of works:

a) Literary and scientific works (literature, poetry, educational books, articles, lyrics, software,
etc.)

b) works of fine arts (painting, sculpture, photography, drawings, maps, cartoons, architecture
etc.)

c) Musical works (music sheets, soundtracks etc.)

d) dramatic works (scenarios, theatrical works etc.)

e) all the above

5. Is not considered as a work:

a) news and information of media of ordinary reporting
b) an opera

c) architectural works

6.1 According to the dominant opinion in the doctrine and jurisprudence in EU Member
States, cooking recipes:

a) are copyrighted if they are original

b) cannot be protected by copyright because they are a know-how

6.2 Presentation of a dish:
a) is copyrighted, if it is original
b) cannot be protected by copyright because purpose it is to be consumed.



7. True story: A monkey steals the camera of a pho-
tographer and start shooting himself; he is actually
taking a selfie. The picture is beautiful and is pub-
lished on the Internet.

e
8. The rightholder of Copyright on the picture is:
a) the monkey
b) the photographer because it is his camera

c) No one. The picture is not protected even if it original because only natural
persons (and not animals or robots) can be authors.

9. Authors rights last:

a) for the lifetime of the author; then they fall into the public domain

b) from the moment of the creation of the work and 50 years after the author’s
death

c) from the moment of the creation of the work and 50 years after the author's
death

10. Right or wrong?

Right Wrong

The author is obliged to refer to his name

The author may not use a pseudonym

A work may be anonymous

Private copying is permitted only if the copy is
made for personal use.

11. If you have published the work that you have created on your website:
a) anyone can use the work for any reason because when you uploaded the
work on the Internet you resigned from your rights forever

b) no one can use the work. Uploading it on the Internet does not mean that
you resigned from your rights

c) then it falls into the public domain, so it stops being protected

12. A Copyright Exception

a) withdraws any Copyright

b) permits the use of the work only if the rightholder authorizes you
c) permits the use of the work without authorization



13. A musical work is likely to be protected:

a) by copyright only

b) there are no rights on a musical works

c) by copyright and related rights of performers and producers of phonograms

14. You have created a musical work (lyrics and composition) which you have published on
your site, just for people to listen (not for downloading). A few months after its release on
your site, you hear your song in an advertisement for toilet paper. Your lyrics were changed.

14.1 This use affects:

a) your economic and moral rights on your musical work
b) only your economic rights on your musical work

c) only your moral rights on your musical work

14.2 The following economic rights are more specifically affected:

reproduction and adaptation rights

communication to the public right

all of the above under a, b, c.

none of the above. There is no insult because | have already published the work on my site.

a
b
c
d

~

14.3 The following moral rights are more specifically violated:
a) right to the integrity of the work

b) paternity of the work

c) both paternity in integrity of the above
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SPECIAL EDITION

IP & SMES
WHY A SPECIAL ISSUE FOR SMES?

SMEs play a central role in the economy of Kosovo. They are a major source of entrepreneur-
ial skills, innovation and employment. They are confronted with Copyright issues because
they use copyright-protected works or because some of their activities or products are under
copyright protection. For instance, the software they use, the content of their website, the
manuals for the function of their products, the catalogue of their products, the promotion-
al design of them, all fall under copyright protection. SMEs could be authors, producers or
distributors of copyright protected works.

SMEs utilise the available IPR instruments (patents, trademarks, registered designs and
copyrights) to a much lesser extent than do LSEs and rely on more informal protection
methods instead.

To put SMEs in a more advantageous position they should be in poistion to understand the
importance of IPRs. They should be able to identify their IPRs and learn how each of the

IPR is protected. Furthermore, companies should understand that it is important not only to
protect their own intellectual property right but also to make sure that they do not them-
selves infringe the IPRs of third persons.

IMPORTANCE OF INTELLECTUAL PROPERTY RIGHTS (IPRS) FOR SMES

Intellectual Property (IP) protects creative works and clearly establishes who owns what.
SMEs may use Intellectual Property Rights (IPRs) as a key negotiating tool (‘deal-maker”)
when looking for investment and funding. IP is an asset on the company accounts as well as
a source of information and knowledge.

SMEs should protect their IPRs for several reasons:

(i) IP attributes exclusive rights to their owners for their creations. Monopoly will permit the
exclusion of third parties giving an economic advantage to the Company. It reinforces the
position of the SMEs in the market.
@® |P permits SMEs to protect their creations from their competitors in the market;

@® No one else can use their creations, unless authorized

(ii) IP permits investment returns by a) enhancing bargaining position and b) granting ex-
ploiting licenses on the IP protected material.

Keep in mind that IP rights are territorial. The principle of territoriality entails that (with the
exception of copyright and trade secrets) IPRs are protected only in those countries where
you have filed and successfully registered them.

An important consequence for you is: if you intend to export to any other country outside of
Kosovo, please make sure to protect your IPRs there before starting commercialisation!



HOW TO DEFINE THE IPRS TO THE SMES

When discussing the importance of IPRs the first thing to do is to explain what is meant by
Intellectual Property Rights. Frequently, Companies cannot tell the difference between the
different IPRs: for example, they cannot distinguish between Copyright and Industrial Prop-
erty.

For this reason, it is advisable to introduce them to the basic notions of IPRs and the way
that these rights are protected.

First of SMEs must be able to understand the categorization of the rights (see scheme
above).

A. COPYRIGHT

At first point, SMEs should be in position to understand which works are protected under
Copyright:

Artistic works, meaning paintings, illustrations, sculptures, graphics, cartoons, photo-
graphs, drawings, maps, diagrams, designs, architectural designs

Literary works, such as computer software, databases, novels, technical manuals, in-
struction manuals, textbooks, articles, short stories, journals, poems & song lyrics

Musical works, for example melodies, sheet music, songs, advertising jingles,
soundtracks

Dramatic works, like plays, screenplays, mime, choreography
For more details, we refer to the analysis above.

Specific types of works are of most interest for the SMEs: software, databases, advertisement,
campaigns, website, multimedia.

COMPUTER PROGRAMS

Computer programs protect the expression provisions on copyright protection. The
of a program (the source code). Underly- originality is the condition for protection: “a
ing “ideas” (which are often the functional computer program shall be protected if it
aspects of the program) are not protected. is original in the sense that it is the author’s
Relate this point to patent protection. The personal intellectual creation”. The level of
author is the programmer; however, nor- originality required for the protection of
mally the rights will be transferred to the computer programs is rather low, and the
employer if there is one. judges apprehend the individuality of com-
puter programs in the light of statistical
Computer programs and their preparato- uniqueness.

ry design material shall be deemed to be
literary works within the meaning of the



According to the Copyright law of Koso-

vo the copyright on computer programs
initially vests in the author, i.e. the person
who created the work. The copyright can
then be assigned to a legal person. Accord-
ing to the national Law: “if the author has
created a computer program while fulfill-
ing his duties or according to the instruc-
tion by his employer, respectively if the
author has created a computer program
based on the contract for request of work,
it is considered that all authors’ proper-

ty rights and other authors rights on that
computer program were assigned exclu-
sively and without limitations to the em-
ployer, respectively to the one requesting
the program, unless otherwise provided by
this contract.”

The use of computer programs is legal,
only when the rightholder, has granted to
the purchaser the authorisation for using
the particular program. This authorisation
is given via a convention, named “end user
licence agreement’, known also as EULA.
In the case of standardised authorisations,
this license is granted by each compa-

ny with the purchase of legal package

of the program. In this case, the package
externally or internally, reads the follow-
ing warning: “in case in which you do not
agree with the content of the present
convention of authorisation for the use

we request you to return this product in
the shop where you supplied it from and
receive the total sum you paid.” These con-
ventions are known as Shrink Wrap Licens-
es.

There are also conventions of multiple au-
thorisations, such as: Open/NVolume Licens-
es, via which the user asks for a quantity

of multiple authorisations and he acquires
the certificate of authorisation, without
receiving the corresponding natural doc-
umentation, i.e. boxes and handbooks for
each copy of bought product and Select or
Enterprise, which are addressed to big en-

terprises, with quantities calculated in the
entire company (eg. Mother and subsidiary
company).

Finally, there should be mentioned a) the
Licence for OEM product (Original Equip-
ment Manufacture). It can be granted to
anybody, in case the product is pre-in-
stalled within the hardware; and b) Share-
ware, freeware and open source. Open
source software is software developed
using open source protocols, meaning

it can be modified and re-used, even for
commercial use, though modifications
must generally be offered back into the
public domain. Freeware is generally creat-
ed by one entity and released to the mar-
ket, either as an entry level enticement to
upgrade to paid software, or as an altruistic
offering to other users.

The unlicensed reproduction (infringe-
ment) of software programs is called soft-
ware piracy and can take the following
forms:

a. Softlifting, i.e. the creation of additional
copies of a program that can be used by
more users than permitted by the license.
This category also includes the exchange of
discs with illegal copies of software be-
tween friends and collaborators.

b. Trading of a pirate copy together with
the PC (uploaded in the hard disk drive).
This is the case where certain salesmen of
computers install illegal copies of software
in the hard disks of computers they sell.

c. Forgery (complete imitation of the orig-
inal product): It is the illegal reproduction
and sale of software in such a way that it
appears legal. It can include the imitation
of packing, logos and often the holograms.
d. Online: This form of piracy arises when
the users “download” software from the
internet without explicit authorisation of
the beneficiary.



In Copyright terms, copyright infringe-
ments are summarized as follows:

Making copies (permanent or tem-
porary), e.g. for websites, multimedia (copy-
ing the HTML, JavaScript or other code of a
page)

Making any form of distribution

Making modifications of the pro-
gram (requiring copies)

Allowed uses: adapting the program
for its intended purpose, making back-up
copies, the decompilation of the program
(by a licensee) with the aim of achieving
interoperability

Many companies in order to build their
service online quickly, they are using open
source software, meaning software that is
offered for use for free. Such use of open
source software is licensed under specific
terms. These licenses are categorized into
copyleft or permissive licenses. Both co-
pyleft and permissive licenses allow users
to freely copy, distribute, and change the
software that use them; such open source
programs are still under Copyright law; it
is their contractual terms that make them
different (no exclusivity etc). Permissive and

DATABASES

Databases are also very important for SMEs
which are acting online; most of the SMEs
will have to develop some sort of database.

A ‘database’ is a collection of independent
works, data or other materials arranged in
a systematic or methodical way and indi-

vidually accessible by electronic or other
means. On a database there is both pro-
tection by copyright and “a right to prevent
unfair extraction from a database”. The Sui
generis right protects the investment. The
protection of the sui generis right is restrict-
ed to acts in relation to an entire database
or substantial parts thereof. Unsubstantial

are considered to be free licenses. However,
under Copyleft licenses users must copy,
distribute, and change the source code
using the same license as the original soft-
ware; this means that the computer soft-
ware that will be created for be licensed
under the same Copyleft license and there
will be no property on the new software
developed based on the preexisting. A
Company, thus, cannot, for example, take a
GPL-licensed piece of software and release
it under a proprietary license. Permissive
licenses do not restrict the licenses under
which these acts can be done.

The clauses of the licenses, either Copyleft
or permissive should be respected. If the
developer/platform owner does not respect
the license set by the open source foun-
dation, there is a risk that the developer/
owner of the e service will be found liable
for infringement. Be aware with the use of
the Copyleft licenses because they set rules
that “contaminate” parts of the Company’s
computer programs and SMEs will have to
open all the related source code, thus they
will not have property on that.

parts are not protected. The duration of
protection of 15 years starts anew in re-
spect of each substantial modification of
the contents of the database, if the mod-
ification brought about an essential, new
investment .

It is sufficient for copyright protection if
the database constitutes the author's own
intellectual creation by reason either of
the selection or the arrangement. Conse-
guently, potentially more databases can
be protected by copyright than in the case
of a cumulative application of both condi-
tions. Selection relates to the independent




materials, such as the selection of particular
photographs, films, musical compositions,
or data to be included in the database. The
selection does not relate to the overall sub-
ject matter of a database. Arrangement as
well must relate to the «contents», namely,
to the individually accessible, independent
materials.

It is likely that most electronic databases
that are on the market are not protected by
copyright, because, first, they usually aim to
be comprehensive (so there is no selection in
relation to the contents) and, second, the in-
tellectual creation expressed in the arrange-
ment often may only be found in a comput-
er program.

The maker of the database enjoys the right
to “prevent” or to authorize certain uses.
The right is granted in respect of the acts of
extraction and/or re-utilization of the data-
base contents. The database maker has the
right to prevent these acts even if he has
made the database accessible to the public
and has thus consented to the consultation
of the database by users. Protection under
extends to the whole contents of the data-
base or to a substantial part thereof, evalu-
ated qualitatively and/or quantitatively. The
criterion of quantity refers to the amount of
the elements of the database that are used;
their substantiality must be determined

in comparison to the number of elements
contained in the whole of the database from
which materials have been extracted or
re-utilized.

The sui generis right in a database applies
irrespective of protection of a database or of
its eligibility for protection by copyright or

by other legal protection, such as by unfair
competition law. Accumulation of protection
of a database by copyright and by sui generis
right is conceivable. Copyright protects the

selection or arrangement of the material
and, the sui generis right protects the sub-
stantial investment. It will be up to the right
owner to assert his rights. For example, if the
sui generis protection in a concrete case is
broader than the protection by copyright

or otherwise promises more success for his
claim, the right owner will assert the sui
generis right without having to consider the
narrower limitations under copyright.

The sui generis protection applies irrespec-
tive of the eligibility of the contents of the
database for protection by copyright and by
other rights, such as related rights. Copyright
protects each individual work, and related
rights protect each individual recording, per-
formance, or other achievement contained in
the database; the sui generis right protects
the investment in obtaining the entire con-
tents or substantial parts of the database.

No new right is created in the data them-
selves. The individual data-unless they are
legally protected, for example, by laws on the
protection of personal data-must be freely
accessible. The sui generis right in no way
constitutes an extension of copyright protec-
tion to mere facts or data.

The sui generis right leaves without preju-
dice the rights existing in the contents of the
database, such as copyright, related rights,
or rights in personal data. For example, the
owner of copyright in a work stored in the
database may prohibit the use of this work
according to general copyright provisions,
even if the maker of the database wants to
authorize the use of a substantial part of the
contents. Yet, in practice, such a case will
hardly occur, because the maker of a data-
base will usually acquire at least those rights
that are necessary for the normal use of a
database.



WEBSITE

A website, following some jurisdictions may be protected as a database, under certain con-
ditions.

What is important for an SME to know is that the content it creates for the Website may be
protected by Copyright. This content could be: photographs, music, texts, audiovisual con-
tent.

When the Company is using material protected by copyright such as material licensed by
Libraries (music, pictures, maps etc) it should be very careful to respect the terms under
which the permission to use the content is given.

Furthermore, several persons may be involved in the creation of the website such as the
Graphic designer of the logo, the person writing the text, the photographer etc. All these
persons who have cooperated with Company for the creation of the website should transfer
all their rights to the Company. Contributors should guarantee that there is no infringement
by using the material. The Company should be in position to modify or further transfer the
website.

It is also advisable that the Company controls access and use of its website content by using
technological protection measures (if such control is applicable).

CAMPAIGNS

Campaigns or any other advertising or operation aiming at promoting the service provided
by Company that might have been commenced by the Company may contain elements
protected by intellectual property legislation. This would include both the planning of the
advertisement campaign, under the condition that this planning has been expressed in any
form and that it is original and the actual realization of the advertisement that could in-
clude protected elements such as texts, music, audiovisual, graphics, drawings, logos, slo-
gans etc.

Promotional and advertising operation, accomplished by the company’'s contractors or any
external collaborator should be owned by the Company. All persons who have been in-
volved in the accomplishment of the advertisement or the collaborating Company that has
undertaken to make such advertising Campaign, should transfer to Company all underlying
intellectual property rights and expressively include a clause stating that the Company is
permitted to modify the work. The Company should proceed to the registration of any logos,
slogans etc. used within the framework of advertising campaigns as trademarks (see the
analysis hereunder).



MULTIMEDIA

The Copyright Law of Kosovo does not refer explicitly to Multimedia works. However, the ex-
tensive development and widespread use of multimedia works raise the issue of their pro-
tection by copyright. Multimedia works are works in digital form that integrate texts, images
and sounds on a CD or DVD and characterized by the interactivity from the user. A typical
example of a multimedia work is the video games. The various contributors to the multime-
dia works are easily identified and the relation among them is regulated by contract. Multi-
media works can be protected by copyright either as databases or as audiovisual works.

USE OF NOTICE ©

It is advisable that Company lets people know that its creations/content is protected, by
using a copyright notice ©, mention the rightholder to alert the public that the material is
protected. It is a powerful message to potential infringers of your IPRs and a notice to your
customers and/or future collaborators that your Company’s creations are protected. The use
of such symbol is not obligatory; it is only advisable.

B. INDUSTRIAL DESIGNS

The industry using designs are:
. Fashion, textiles, leather
Footwear
Furniture
Consumer electronics
Automotive industries and accessories
Other consumer goods

Designs are protected for their “The outward appearance of a product or part of it which
results from lines, contours, colour, shape, texture, materials and/or its ornamentation”. A
modular system (number of items that are designed to be connected in a number of ways
such as building blocks or tiles for children, tables) may also be protected.

In any case a minimum aesthetic value is required.

What is not protected are:

Non-visible parts or components

Designs made to achieve a technical function

Features allowing interconnections. (Interconnections are product features that en-
able it to be assembled or mechanically connected with another product, for example a
plug connection or an exhaust pipe.)

Spare parts used to restore the original aspect of a complex product

Reasons of public morality or public policy

For the designs to be protected they need to have a minimum degree of novelty and indi-
vidual character. In the EU it is considered that the overall impression on the informed user
must differ from previous designs - degree of freedom of the designer: “established, inter
alia, by the constraints of the features imposed by the technical function of the product

or an element thereof, or by statutory requirements applicable to the product. Those con-
straints result in a standardisation of certain features, which will thus be common to the
designs applied to the product concerned”.



The assessment of individual character is made in 4 stages, at least in the EU (national ex-
perts are invited to verify what is provided under the national legislation):

1. the sector to which the products belong;

2. the informed user of those products, the degree of awareness of the prior art and
the level of attention in the comparison, direct if possible, of the designs;

3. the designer’s degree of freedom in developing his design; and,

4. the outcome of the comparison of the designs at issue, considering the sector in
question, the designer's degree of freedom and the overall impressions produced on the
informed user by the contested design and by any earlier design which has been made
available to the public.

Designs are protected for specific term of protection. While in EU the registered designs are
protected for 5 years but renewable maximum 25 years, unregistered designs are protect-
ed for 3 years. However, in other national legislations the term of protection differs.

SMEs should also be informed on the process to be followed in order to protect the de-
signs, as well as on the costs (administrative and legal in case a lawyer is necessary). Interna-
tional process should also be explained regarding international applications for the registra-
tion of the industrial designs through WIPO.

If an unregistered design may be protected, make that clear to the SMEs. They might be
interested in such protection in case their designs do not have a value after certain period
(fashion designs).

If protection through Copyright is also possible, let SMEs know. It is equally important as
the designs protection.

SMEs should also be informed that the design should not be disclosed before its registra-
tion. Should be understood that in case of disclosure the condition of novelty is lost and the
protection will not be full.

It is advisable that Company lets people know that the design is protected, by using a no-
tice “ID or “Registered Design™ for industrial designs, to alert the public that the design is
protected. It is a powerful message to potential infringers of your IPRs and a notice to your
customers and/or future collaborators that your Company’s creations are protected. If you
have only filed an application for the protection of your design, but the design has not yet
been registered, you may indicate this in your business transaction, by using the term “De-
sign Pending”. The use of such symbol is not obligatory; it is only advisable.



C. TRADEMARKS (TMS)

TMs are considered to be a basic asset of a Company. The TM the Company is using, should
be in any case registered, in order to exclude others from using an identical word or logo.

A TM is a distinctive sign or indicator used to identify the source of products or services. It
helps consumers to recognise and decide on goods and services based on their reputation
and quality

Thus, TMs serve the following functions:

a) an origin function,

b) a quality guarantee function and

c) an advertisement function

TMs are registered in connection with goods and services offered by the Company - Regis-
tration of trademarks for specific classes, for specific products and services (Nice classifica-
tion). 45 classes (34 for products and 11 for services)

The Term of protection of the TMs is up to 10 years, renewable for 10 years for life of trade-
mark. This should be confirmed by the national expert.

SMEs should also be informed on the process to be followed in order to protect the TMs,
as well as on the costs (administrative and legal in case a lawyer is necessary). International
process should also be explained regarding international applications for the registration of
the TMs through WIPO.

If an unregistered TM may be protected make that clear to the SMEs.

It would be interesting for the SMEs to know that the more distinctive is a TM (figurative &
word elements) the better its protection will be.

The TM of a Company should be protected in all the countries where the Company oper-
ates.

It is important that the SME searches the availability of the TM BEFORE it starts using it in
the market. The use of an unregistered mark will create value over a name which may not
be apt to be protected and the Company is exposed.

Besides, the existence of an identical or similar TM owned by third person:
a) may not permit its registration
) may impose the re-branding of the Company,
c) may create liability issues to the Company.

In addition, the Company should always seek to register as domain names (DN) all its TMs.

In order to find out if the mark you want to use is available, a trademark search could be
conducted in the database of your national IP office or by using a data base such as:

TMView, available at https://www.tmdn.org/tmview/welcome. This database will al-
low you to verify if a mark is available in all EU countries and in numerous other part-
ner offices.



WIPO Global Brands database, covering trademarks registered in a wide number of
countries parties to WIPO, and available at: https://www.wipo.int/branddb/en/index.

jsp.

It is advisable that Company lets people know that the trademark is protected, by using a
notice “® or TM (or even “Registered Trademark”)”, to alert the public that the trademark is
protected. It is a powerful message to potential infringers of your IPRs and a notice to your
customers and/or future collaborators that your Company’s creations are protected. If you
have only filed an application for the protection of your trademark/sign, but the trademark
has not yet been registered, you may indicate this in your business transaction, by using the
term “TM". The use of such symbol is not obligatory; it is only advisable.

D. DOMAIN NAMES (DNS)

Domain names can be obtained through a registrar (e.g. godaddy.com, eNom.com, tu-
cowsinc.com). To register a domain name, the specific domain name has to be available.
Availability is checked through the registrar. SMEs should understand that registration of a
domain name does not confer to its owner any trade mark rights. Furthermore, the fact that
a domain name is available does not mean that the trademark of the Company will also be
available. For a trademark to be registered it is not enough to be available as is. Similarities
between the trademark that an SME wants to register and a registered trademark owned by
another natural or legal person, may lead to rejection of the application.

The SMEs should consider registering domain names for the name of the company as well
as the names of the trademarked products and/or brands.

E. PATENTS

Patents in business are very important as:
they generate a price premium on prod-
ucts, add to marketing credibility, add
revenue through licensing or sale of IP
rights, attract or retain investors / partners,
prevent others from using the Company’s
inventions without permission, potential-
ly prevent competitors from entering the
Company's market space.

For a patent to be protected three condi-
tions should be fulfilled:

1. Novelty: does not form part of the
state of the art - anything made available
to the public

2. Inventive step: having in mind the
state of the art, the invention is not obvious
to a person skilled in the art

3. Industrial application: maybe
produced or used in any sector of industrial
activity

A patent confers to its owner the right to
exclude others from using, making, selling,
offering for sale, importing the patented
invention.

The term of protection of a patent is 20
years. After this term of protection the pat-
ent may be used by anybody.

National patent systems differ depending
on the national approach.

Under the “declaratory” system all decla-
rations are presumed to be legal. For an
application to be accepted, is monitored/
controlled legalization of the applicant,
fees, etc (no essential/thorough examina-
tion of the invention). Under this system
there is no guarantee that the substantive
conditions are met (meaning if the inven-
tion is new, involves inventive step and is



industrially applicable). This could lead to
nullity of the patent.

Under the substantial examination system:
if the prerequisites (novelty, inventive step,
industrial applicability) are not met the
patent is not granted.

SMEs must be informed on the routes of
the protection of their invention: national,
regional, international application. Passing
from a national to an international appli-
cation should be made into specific time
limits! This is very important to be under-
lined as an invention should be protected
in all the countries where the company
wishes to exploit the invention. If the time
limits are not protected the patent will not
be granted. The respective administrative
fees should be mentioned.

Patents are a great way to protect an in-
vention. However, SMEs should understand
that for patent to be registered is required
quite important financial resources and it
will take quite some time to be protected.
Until it is protected the Company enjoy no
rights. This is why most SMEs are trying to
find funding before filing a patent applica-
tion.

Furthermore, many SMEs are disclosing
information on their invented technology
(as is the case of Universities who need to
publish articles) before filing for a patent.
Such disclosure of the invention will lead
to losing novelty and the criteria for protec-
tion will not be fulfilled.

It is advisable that Company lets people
know that the patent is protected, by using
a notice ““Registered Patent” for registered
inventions’, to alert the public that this is a
protected patent. It is a powerful message
to potential infringers of your IPRs and a
notice to your customers and/or future
collaborators that your Company’s cre-
ations are protected. If you have only filed
an application for the protection of your
invention, but the patent has not yet been
granted, you may indicate this in your busi-
ness transaction, by using the term “Patent
Pending”. The use of such symbol is not
obligatory; it is only advisable



F. CONFIDENTIAL INFORMATION - TRADE SECRETS - KNOW-HOW

(i) Confidential Information is informa-
tion that actually is confidential. Confi-
dential information is not information
generally known or easily discovered. It
has a

business, commercial or economic val-
ue (actual or potential) because the in-
formation is not generally known. It is
subject to reasonable efforts to maintain
secrecy. It has an unlimited life, provided
the information does not become public
knowledge.

(i) Know how is any secret or restricted
information or knowledge that improves
its owner's ability to produce a desired
outcome. Know how may enable a busi-
ness to:

- source materials more cheaply than a
competitor

- manufacture more efficiently than

a competitor even when both use the
same equipment and processes

It can be tangible like blueprints, formu-
lae, instructions, specifications or intan-
gible like process management skills,
market intelligence, quality control tech-
niques.

It is a practical knowledge, a skill exper-
tise, a special technical knowledge of an
employee, it could be even the precise
way to set-up a machine. Know how is
often licensed with patents: it is actually
the information that will permit the use
of the patented technology; this informa-
tion is not disclosed with the patent.

(iii) A trade secret is any information that
is deliberately not disclosed and that:

- Economically benefits its owner for as
long as it remains secret

- May economically harm its owner, or
benefit competitors, if disclosed against
its owner’'s wishes

Trade secrets are powerful and valuable
forms of intellectual property (IP) with a
potentially unlimited life. What could be
a secret is for example:

- A secret ingredient / recipe

- Specific process conditions (the for-
mula for Coca-cola and KFC fried chick-
en)

- Specific chemical process for optimal
conditions

- Manufacturing technology

- Software

- Cost & price info

Trade secrets are an alternative to pat-
ents.

To disclose information confidentially,
SMEs will need legally binding contracts
which will contain restrictive covenants
for employees, suppliers, subcontractors
etc., non-disclosure agreements (NDAs

- also known as confidential disclosure
agreements or CDAs) for less ‘tied’ par-
ties such as potential licensees, techni-
cal advisers, ad-hoc project contributors,
disclosures should be kept to an absolute
minimum

Non-disclosure agreements (NDA): NDAs
are a balance need to protect IP with
need to obtain a third party’'s co-oper-
ation, so are usually less onerous than
restrictive covenants. In these contracts
should be made clear that any IP dis-
closed belongs to disclosing party. Fur-
thermore, NDAs should include:

- indication of confidential information
being disclosed

- definition of exactly who is (and is
not) allowed access to the confidential
information

- duration of period of confidentiality

- each party’s obligations and the
circumstances in which they may be
terminated

- applicable laws and legal jurisdictions



G. GEOGRAPHICAL INDICATIONS

Geographical indications identify a good as originating in the territo-
ry of a country or a region or locality in that territory, where a given
guality, reputation or other characteristic of the good is essentially
attributable to its geographical origin.

At EU level a distinction is made between Protected Geographical
Indications (PGls) and Protected Designations of Origin (PDOs) //
Traditional Speciality guaranteed. Various EU Regulations allow the
registration of geographical terms as PGls and/or PDOs for wines,
aromatized wines, spirits, non - agricultural and agricultural products
and foodstuffs. There are differences between Gls and PDOs The con-
ditions to be met by PDOs are much stricter than those for PGls. In
the case of PDOs, the qualities or characteristics of the product must
be “essentially or exclusively due to a particular geographical environ-
ment with inherent natural and human factors’. By contrast, a geo-
graphical term can be considered a PGl when the product's quality
or reputation is attributable to its geographical origin. Protection as a
designation of origin is only possible when all the stages from pro-
duction of the raw materials to preparation of the final product take
place in the defined geographical area. For PGls it is sufficient if just
one of those stages is situated in the relevant area

Why are Gls important? The protection of geographical indications
matters economically and culturally. They can create value for local
communities through products that are deeply rooted in tradition,
culture and geography. They support rural development and pro-
mote new job opportunities in production, processing and other
related services.

Over the years European countries have taken the lead in identifying
and protecting their geographical indications. For example: Cognac,
Roquefort cheese, Sherry, Parmigiano Reggiano, Teruel and Parma
hams, Tuscany olives, Budgjovickeé pivo, and Budapesti téliszalami.

Geographical indications are becoming a useful intellectual property
right for developing countries because of their potential to add value
and promote rural socio-economic development. Most countries
have a range of local products that correspond to the concept of
geographical indications but only a few are already known or pro-
tected globally. For example: Basmati rice or Darjeeling tea.

However, geographical names with commercial value are exposed
to misuse and counterfeiting. The abuse of geographical indications
limits access to certain markets and undermines consumer loyalty.
Fraudulent use of geographical indications hurts both producers and
consumers.



STRATEGY

For an SME to ensure its IPRs it is necessary
to conduct an IP Due Diligence (hereinafter
IP DD), meaning an audit or investigation
that will reveal which are the IP assets of
the Company, how strong they are as well
as if the Company may be itself infringing
third partied rights. Knowing this infor-
mation, the SME will be able to develop a
strategy, aiming at to leveraging its IPRs.

Conducting an IP DD is very important for
the following reasons:

It permits the Company to identify its
intellectual property assets and manage
them correctly. Such identification will lead
the Company to register its IP assets, when
such registration is permitted by law, rein-
forcing the IP ownership of the Company.

When the Company is examining the pos-
sibility to license its IPRs, a due diligent

is necessary in order to identify potential
gaps within the chain of rights that could
lead the Company to violations or breach
of contract. For example, the Company
should make sure that it is the owner of the
IP that has been created by its employees
or that it has acquired all necessary permis-
sions for the use of the protected material
(for example images or music used in the
websites).

Furthermore, a DD is necessary when the
Company envisages the possibility to file

an action to Court for infringement of its
IPRs. Before filing such actions, the Compa-
ny should make sure that it is indeed the
rightholder of the rights otherwise it will
not be entitled to file the action. Vice versa,
an |IP DD will guarantee that the Company
is not itself infringing the IPRs of another
natural or legal person.

In addition, a new Company or a start-up
that will search for a funding will be asked
to prove that it is the owner of the IPs. No
one will accept to fund a Company that
does not have clear ownership. The same
stands in case the Company is being pur-
chased or acquired by another Company
(in which case IP assets and related liabil-
ities are becoming a component of the
overall value of the company) and in case
of joint ventures.

The first thing that should be done when
a Company effectuates an IP DD is to re-
view the status of the IPs it holds. What
should be looked for in this case is which
of the IPRs of the Company are registered,
which should have been registered, but
never were, and examine the possibility to
register them even at this point, which of
its applications for registering a right are



pending. Furthermore, it should examine for
which regions are these rights protected and
how many year are left until their expiration.

The second step is to review the contracts
and other agreements that the Company
holds. When a Company has acquired the
rights from another natural or legal person,
it should make sure not only that the Com-
pany itself has indeed acquired the rights,
but also if the person, natural or legal who
transferred the right where the owners of
these rights; if this person had also acquired
the right from another person, then this first
person should be entitled to transfer the
rights. This is called the “chain of rights” and
this “chain” should be clear.

The third step consists of the identification
of the litigation and infringement risks of the
Company. This step has to do with the exam-
ination of the possibility that the Company

is violating the rights of someone else by for
example using protected material without
authorization.

The whole process should include revision
of contracts - including employee contracts
- and agreements relating to the leasing,
licensing and ownership of IP.

In any case the Company should be identi-
fied as the exclusive owner of the IPRs. All
the IPRs must be transferred by every em-
ployee/collaborator/contractor even founder
of the Company to the Company. The trans-
fer should be reflected in a written contract;
the rights should be transferred to the Com-
pany in order to exploit them in all territo-
ries, for all the time limits of the protection
of the IPs and for all types of exploitation.

The contract should describe accurate-
ly which rights are transferred and which
means of exploitation are covered.

It should be also referred at this point that
some jurisdictions recognize strong moral
rights to the authors while in some other
cases the law is less strict. Moral rights may
also interfere with the exploitation of the
IPRs. For this reason, if national legislation
permits it, specific mention should be made
to moral rights (for example in some jurisdic-
tions is permitted waive of moral rights or to
restrict its breadth).

Finally, the description of the employees/col-
laborators/contractors’s duties should with-
out doubt refer to his/her creative activity, so
that the right the employee etc. holds are
clear.



LEVERAGING IPRS THROUGH LICENSING

WHY LICENSING?

The commercialization of the IPRs will be made through licensing. A Company should pro-
ceed with the licensing for several reasons:

This is a way for the Company to receive revenues by licensing the IPRs.

Licensing contributes to the increase of the distribution of the product.

Licensing may permit to the Company to gain access to complementary assets (cross
licensing: Company A licences X technology to Company B and Company B licenses V tech-
nology to Company A).

Develop efficient partnerships.

When the Company has a shortage in its resources licensing could be a source of in-
come.

TYPES OF CONTRACTS

The types of the contracts through which a Company is licensing its IPRs may be divided into
several categories:

Know-how and show-how agreements

Research and Development (R & D) Agreements

Material transfer agreements

Patent and utility model agreements

Industrial design

Plant varieties

Software agreements

Technology joint ventures

Contracts relating to copyrighted works (Book editor contracts, music publishing con

tracts, performers contracts, broadcasting contracts, film production and distribution, etc).

Contracts relating to trademarks and domain names



STEPS BEFORE ENTERING THE AGREEMENT

An agreement to be valid and clear it needs
to contain at least the following information:
The first thing to clarify in a contract is which
are the parties involved, who or what (per-
sons/firms) may be a “licensor” or “licensee”.

Then, should be clarified the subject-matter,

meaning for example that the licensed IPR is
a trademark X. In this filed should be includ-
ed all the relevant IP rights, properly indicat-

ing IPRs subject to license.

After this, the contract should define the
scope of the license, what it covers (scope)
and where it applies (territoriality). This scope
concerns both the use of the IPRs (for exam-
ple in case of patent licenses: limiting the
grant to specific patent claims, patent fami-
lies or applications. Or in case of trade mark
licenses: for which products and classes is
the license granted; or in case of copyright,
for which uses is the license granted, which
rights are licensed -right of reproduction or
right of communication to the public), as
well as the specific territory for which the
license is given. Be careful, because if one is
planning to use the rights on the Internet, he
needs a license for the whole world, unless
access is restricted in one country.

Another important issue is whether the
license is going to be exclusive or non-exclu-
sive. An exclusive license could be limited

in one specific right (for example right of
reproduction if it is copyright) or restricted
in place (only Kosovo) or in time (only for

6 months). However, the Company should
keep in mind that an exclusive license will
not permit the Company to relicense the
same IPR to someone else for the same
region and the same time. This is why if the
Company are opting for an exclusive license,
the remuneration/consideration should be
much higher.

Having clarified all this, it is very important
to define when the agreement starts and
when it ends (Commencement and expiry/
termination). Here we are using terms such
as effective date in order to refer to the start
of the license must be stipulated. Regard-
ing the Expiry/termination of the contract

a Company should bear in mind that sever-
al factors might lead to termination of the
license; these factors need to be mentioned
in detail in the contract (upon a fixed date,
upon an event - for example, on expiry of
the licensed IP or on the IP becoming inval-
id - or termination by one party). - After the
termination may the licensee sell the stock?
For how long? Will the stock be sold to the
licensor (at what price)?

And then, the agreement on the remuner-
ation/consideration comes. Remuneration
could be:

- Lump sum (one or several / ongoing) or

- Royalties In this case the calculation of
royalties could be based on several factors
such as the volume of production, net sales,
net profits, number of authorised users etc/
Commercial objectives and royalty variables.

A third option is a combination of Lump sum
with royalties.

In case of royalties the Company will have to
agree on the financial administration. For ex-
ample, since the royalties will depend on the
revenue of the licensee, the later should have
the obligation to keep accounts and records,
report results while the Company should
have access to this information to verify the
accounts. This is what is called Reports and
audit of accounts.



An equally important matter is whether
the Company will grant the licensee the
right to grant sublicense. The Company can
always agree to accept such sublicenses
after written authorization.

In most cases, the contract will also include
a clause on the risks/warranties and repre-
sentation/indemnification: ex. the non-ex-
istence of third-party rights to the licensed
IPR, ownership and validity of the licensed
IPR.

Improvement clauses applying to technol-
ogy licensing (know-how, patents, software)
-(allocation of ownership, obligation to pro-
vide upgrades), are also frequent.

Other important clauses are:
Liability limitations clause through which
the Company will try to minimize the

risks in case it proves that there is a defi-
ciency regarding the rights.

REIMBURSEMENT

Confidentiality - Non-competition claus-
es: the licensee should not be in competi-
tion with the Company.

Jurisdiction clauses. This is important be-
cause in case a dispute arises, the Com-
pany should be able to go to the Courts
were the Company is seated otherwise
the expenses will be very high.

Other aspects could be included, which
are dealt on a case by case basis. For
example, the right to inspection and
obligation to provide technical assis-
tance (know-how and patent licenses),
the right to control the quality of the
products in order to avoid damage to
the goodwill of the licensed trade mark
(trade mark licenses), maintenance and
defense of the licensed IPR.

Regarding the reimbursement of the Company for licensing its IPRs, there are several possi-

ble basis for the calculation of the consideration:

1. Cost based approach. In this case the key question to be answered is the amount spent
for the creation of the IP protected material combined with the time that it took for the
Company to create it. Two methods may be used:

a)Replacement cost method. This method estimates the time and resources needed to de-
velop an asset that could replace the asset being valued.

b)Replication cost method. This method estimates the time and resources needed to repli-

cate similar IP (including “failed” research)

The disadvantage of this method does not consider future revenues

2. Market based approach. In this case the value is calculated on the basis of the value of the

IPR in the market. The method assumes the existence of a market for transactions of com-
parable assets. Factors which may serve to establish comparability include the nature of the
asset, similarity of products, industry, market size, barriers to entry, etc. The disadvantage of
this method is that the industry information should be available.

3. Income based approach. This is actually an estimation of the future benefits. It relies on
the potential of the IP to generate future benefits. Most related methods are efforts to pin
down the net present value of expected future income streams. In general, such methods
take account of factors such as time value of money and risk. The disadvantage of this meth-
od is that the cash flows and the discount rate had to be estimated and this can be difficult
when there is no base or experience to calculate market potential (as in early-stage IP devel-
opments).
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